
-..L
t

DOCKET FILE COpy ORIGlNAL Pl~W) q3M M

William F. Caton
Acting Secretary
Federal Communications
1919 M street, NW
Washington, DC 20554

Dear Mr. Caton:

July 27, 1993

Commission {JUL 27 1993

1 F~DERAJ.. COMMUf.tc
... It <f3<l: J"-. OFFICE OF -!H:~gN~_COMMISSION
11\ I) . \)U ~;:,tCRtTARY

Re: Petition for Rulemaking

Attached are an original and seven (7) copies of the Joint
Petition for Rulemaking of Media Access Project, United States
Telephone Association and Citizens for a Sound Economy Foundation
for subscriber access to cable home wiring.

Al~p1
Gigi B. Sohn
Deputy Director

cc: Mary Beth Richards, Chief Enforcement Division, Field Opera
tions Bureau
International Transcription Services

r-'

-..-/

2000 M STREET, NW WASHINGTON, D.C.
(202) 232-4300

No. Gfe..."'d~~~
LiltA8CDE~

20ln6



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washinqton, D.C. 20554

In the Matter of

Joint Petition for
Ruleaakinq to E.tabli.h Rule.
for Sub8criber Acce••
to Cable Ho.. Wiring for the
Delivery of coapeting and
complimentary Video Services

)
)
)
)
)
)
)
)

DOCKET FILE COpy ORIGINAL

RECEIVED

!JUL 27 '99j
FEDERAL C04tMUN

OFF~ OF ~:~E:~ISSIQI.I

RM-~3~a

JOINT PETITIOH FOR RULEllAKING OF JlEDIA ACCESS PROJECT,
UNITED STATES TELEPHONE ASSOCIATION, AND
CITIZENS FOR A SOUND ECONOMY FOUNDATION

MEDIA ACCESS PROJECT

Gigi 8. SOM
Andrew Jay Schwartzman
2000 M Street, NW
Washington, D.C. 20036
202-232-4300

UNITED STATES TELEPHONE ASSOCIATION

Martin T. McCUe
Vice Pre.ident and General COun8el
900 19th Street, N.W., suite 600
washinqton, D.C. 20006-2105
202-835-3114

CITIZENS FOR A SOUND ECONOMY
FOUNDATION

Phillip Mink
1250 H street, 7th Floor
Washington, D.C. 20005
202-942-7614

JUly 27, 1993



4

---

On February 1, 1993, the ccmaission adopted Cable BOlle wiring

rules1 iaple.enting section 16 (d) of the Cable Television ConsWler

Protection and COllpetition Act of 1992 ("Cable Act of 1992").2 The

Cable Act of 1992 directed the Co_ission to formulate rules

governinq the disposition of cable heme wirinq after a cable

subscriber terminates service.

Media Access Project, united states Telephone Association and

citizens for a Sound Economy Foundation (Petitioners) commend the

cOJllDlission for the expeditious manner in which it resolved the

issue of access to cable home wirinq after a cable subscriber

terminates service.

A number of co..enters asked that the co..ission apply the

rules at the time of installation. 3 Others urqed the Co_ission to

adopt rules that are similar, if not identical, to those applied to

telephone inside wirinq.4

The Commission declined to broaden the rulemaking to include

1 In the latter of the Cable Teleyision COnsumer Proteqtion
and Competition Aqt of 1992, Cable Ho.. Wiring, MM Docket No. 92
260, February 1, 1993.

Public Law 102-385, Section 16(d), 106 Stat. 1460 (1992).

3 See, for exaaple, Comaents of Liberty Cable Company, Inc.,
at 5, and COJllDlents of the Wireless Cable Association International,
Inc., at 7.

See, for example, Ex Parte Co...nts of the ConsWler
Federation of AIIerica at 1-2, Co~ts of Bell Atlantic at 4,
Ca.ments of USTA at 4, co..ents of the utilities Co..unications
Council at 4-5, Co_nts of Multiplex Technology, Inc., at 1,
Co_ents of Building Industries ConSUlting Service International at
3, Co_ent of the Consuaer Electronics Group, Electronics Industry
Association at 5, and COJllDlents of the American Public Power
Association at 1-2.
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consideration of the•• issues. The co_ission did note, howev.r,

that consideration aay be appropriate at some future time.

In particular, the Commission found that:

"Although we generally believe that broader cable ho••
wiring rules could foster co~tition and could
potentially be considered in the context of other
proceedings, because of the ti.. con.traints under which
we must pro.ulgate rules as required by the Cable Act of
1992, we decline to address such rule proposals in this
proceeding. "5

Petitioners therefore request that the Commission initiate a

new proceeding to determine how cable subscribers may have access

to cable home wiring for the delivery of competing and

coaplementary services before termination of service. Petitioners

believe that cable television subscribers should have access to

cable home wiring whether or not they have terminated service.

As the Commission well knows, cable and telephone technologies

are converging. Cable firms may soon be offering telephone

5

-/.

service,' and telephone firms will be delivering cable services

pursuant to the Co_ission ' s video dial tone decision. 7 A wide

range of new broadband services will soon be available to

consumers. For example, meabers of the Consumer Electronic Group

REPORT AND ORDER, MM Docket No. 92-260, at 4.

, For exaaple, its plan to invest $1.9 billion to install
fiber optic cable throughout its systea over with next four years
will allow Tele-Caa.unications, Inc., to offer local telephone
.ervice. Similarly, Comcast Corporation has demonstrated how,
using wirele.s and cable technologies, telephone calls can be made
without using the public network.

7 au, Telephone Company/Cable Television crol'=QwnKlbip
Rules, Second Report and Order, 7 FCC Red. 5781 (1992) • The
Commi••ion has approved one and has pending three video dialtone
applications.
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of the Electronic Induatry Asaociation (EIA) are developing a

".ulti-faceted aoc:lel for electronic services for the
hO", which is intended to standardize co_unication.
between h01l8 appliances and thereby to enable the
develop.ent and deployaent of a wide variety of home
automation capabilities."1

EIA also notes that, "numerous cross industry alliances have been

announced, and market definitions are blurring."'

In this environaent, subscriber access to cable hoa. wiring

would reaove a barrier to the delivery of new telecommunication.

services. Specifically, the cost and inconvenience of installing

redundant wiring in a consumer's home would be avoided. w Liberty

Cable Company, Inc., a satellite master antenna television operator

in New York city, found that "a subscriber's enthusiasm for

competing services quickly dissipates if the subscriber perceives

that he or she will encounter any difficUlty in making the

transition."ll The cost of installing home wiring can alao serve

as an insurmountable barrier to new entrepreneurial firms offering

I Co...nta of the Consumer Electronics Group, Electronics
Industry Association at 5.

, Ibid at 8. For ex_ple, pending before the co_ission is
a video dialtone application fro. Bell Atlantic which proposes to
build a fiber-to-the-curb network in Dover Township , New Jersey
and lease capacity for 60 channels to FutureVision of Aaerica.

W The typical cost of installing cable inside wire is $50 or
acre (aee Co_ents of Bell Atlantic at 3.) In ao.e areas the cost
can be even higher. In the Washington, D.C. metropolitan area, for
ex_ple, the typical cost is $93 (see Co..ents of Bell Atlantic, at
3, fn 4).

11 Co..ents of Liberty Cable, Inc., at 3.
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"cutting edge" teleco_unications services to consu..ers. 12

Several co_enters in the cable ho.e wiring proceeding noted

that cable operators can and do use their bottleneck control of

broadband services into the ho.. to thwart co.petition. l3 The

Aaerican Public Power Association (APPA), for example, described

how the cable industry was able to hinder the city of Glascow,

Kentucky's proposal to offer a competing cable service. The City

spent two years in court and hundreds of thousands of dollars in

legal fees before overcoming the cable industry's attempts to

prevent access to cable home wiring after termination. u

Petitioners believe that the co_ission has provided

reasonable protection for subscribers who terminate cable service.

Petitioners now ask that the co..ission initiate a new proceeding

to determine how subscribers who have not terminated service can

have equal access to competing and complementary services over

existing cable home wiring.

New services such as video-on-deaand are being made available

12 Por exaaple, based on an average cost of $50 per
subscriber, the cost to install redundant home wiring for a video
on-de.and service in a aarket with 50,000 subscribers could be as
high as $2.5 million (See Co..ents of Bell Atlantic at 3, fn 5).

See, for exaaple, Co_ents of CPA at 4.

U Co..ents of the Aaerican Public Power Aa.ociation at 13.
The Wirele•• Cable Association, Inc., al.o reports that "it is not
unheard of for cable syste.. to threaten criminal action against
hoaeowners who permit wireless cable oPerators to utilize inside
cabling." See Co_nts of the Wireless Cable Association, Inc., at
4. WJB-TV Li.ited Partnership, a wireless cable operator, chose to
rewire an entire building rather than enqage in a legal battle with
a prior cable operator regarding ownership of the inside wire. See
Comaents of WJB-TV Limited partnership at 2-5.
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to consumers who .ay or may not subscribe to cable television

For those who do, the decision to subscribe to a

video-on-demand service may be in addition to their existing basic

cable service or in place of premium cable movie channels such as

HBO and Showtime. Petitioners believe that cable television

subscribers should have access to cable home wiring for the

delivery of video-on-demand services and that the Commission should

act to ensure that incumbent cable operators do not use their

bottleneck control to block competition and limit consumer choice.

The Commission recognizes that there are certain circumstances

under which subscribers do, in fact, own the cable wiring in their

homes prior to ter.inating service:

"The record reveals that, in ..ny circUllstance., :tbA
cable hOM wiring already '-lQIMI. to the .ub.cribar,
having been transferred by the operator and/or paid for
by the subscriber pursuant to .pecific agreement. In
these situations further compensation is not warranted.
For exaaple, where the cable operator has transferred
ownership of inside wiring at in.tallation or termination
of service, or has been treatinq the wiring as belonging
to the subscriber for tax purposes, or the wiring is
considered to be a fixture by .tate or local law in the
subscriber's jurisdiction, then the .ubscriber already
has the right to use the cable with an alternative
provider without further cOllpen.ation and may not be
prevented froll doing so by the cable operator."15
(emphasis added)

The cOJllDlission did not, however, address whether or not

subscribers who already own cable home wiring may use it to receive

competing and complementary services prior to terminating cable

service.

The cOJllDlission should initiate a new rulemaking with the goal

15 REPORT AND ORDER, MM Docket No. 92-260, paragraph 15, at 8.
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To achieve

of creatinq a "level playinq field" providinq equal access to cable

hoa. wirinq for all cable subscribers.

Petitioners believe that the ca.aission's telephone in_ide

wirinq rules provide a reasonable model for cable home wirinq. In

that proceedinq, the Commission's qoals were "to increase

competition, to promote new entry into the aarket, [and] to produce

cost savinqs which would benefit the ratepayers. "16

these qoals, the Comaission

" •••prohibited carriers froa usinq clai.. of ownership of
inside wirinq as a basis for re_trictinq the custo..rs
removal, replacement, rearranq..ent or ..intenance of
inside wirinq that had ever been installed or maintained
under tariff. "17

That is, telephone companies aust qive customers unrestricted

access to carrier-installed inside wirinq on the customer's side of

a demarcation point. 1I Cable consumers should have the same access

to cable inside wirinq that telephone consumers have to telephone

inside wirinq and for the same reasons: to increase competition,

promote market entry, produce cost savinqs, and to create a

16 In the Matter of Detviffing the Installation and
Maintenance of Inside Wiring, CC Docket No. 79-105, Second Report
and Order, p. 2. (released February 24, 1986).

n Comaents of Buildinq Industry Consultinq Service
International, p. 4. au AlG Inside 'iring ReconsiderAtign Order,
CC Docket 79-105, 1 FCC Rcd 1190, 1195-96 (1986), remanded mJI2 DOL.
NAIUC ~ ~, 880 F. 2d 422 (D.C. Cir. 1989), Third Report and
Order, 7 FCC Rcd 1334 (1992).

II I.U In re Review of SectiAllll 68. 104 and 68.213 gf the
cguissign's rule_ Cgncerninq Ccmnac;1;iQD gf aiaple Inside Wiring 1;g
the Telephone Network and Petition tgr lIoditications ot Sectign68
213 gf the Coaissign's Rules filed, by the Electronic Industry
Association, CC Docket No. 88-57, Report and order, pp. 21-25 , n.
23 (released June 6, 1990).
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co~titive environaent for the develop.ent of teleco..unication.

services.

Adopting cable home wiring rules modelled after those for

telephone inside wiring would further the primary qoal of the Cable

Act of 1992 to increase competition and enhance consumer choice in

the cable television market.

The commission has sufficient authority under the

Communications Act of 1934, as ..ended, to adopt cable ho.e wiring

rules for all cable television subscribers.

The Communications Act gives the Commission the authority to

adopt rules governing the provision of "all interstate•••

co..unications by wire or radio" including cable television

services. 19 It was this broad grant of authority that the

commission used to implement telephone CPE rules.

The Cable Act of 1992 specifically directs the co..ission to

adopt rules governing the disposition of cable home wiring after a

subscriber has terminated service. Cable operators have seized

upon this provision and, in effect, turned it on its head, arguing

that it prohibits the Commission from adopting cable home wiring

rules as requested by Petitioners herein. 20 In decidinq not to

adopt rules for subscribers who do not terJIinate service, however,

the Commission used no such rationale. The commission simply

" Unit.d stat.s y. Southwestern Cabl. Co., 392 U.S. 157, 178
(1968) (citing 47 U.S.C. 152 Ca» •

20 au, Co.ents of the National cahl. Television Association
in Opposition to Petition for Reconsideration of the Report and
order of the Co..issign, 8 FCC 1435 (1993), at 9-10.
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indicated that given the ti.e constraints iapa.ed by the Cable Act

of 1992, the issue is best addressed in another proceeding. The

co_is.ion reserved final jUdgment on the i.sue for another ti.e.

The co_ission did not agree that it lacked the authority to adopt

such rules.

Indeed, the Co..i ••ion has held that it has an affiraative

obligation to regulate cable home wiring and other CPE prior to

termination of service. 21 As noted by Bell Atlantic,12 the

co_ission determined that Congress, "intended [these] regulations

to encourage competition in the provision of equip.ent and

installation. "23

Petitioners believe that applying the telephone inside wire

rules to cable is fully consistent with the co_ission's

determination, and is necessary to allow all subscribers to u.e

competing installation and maintenance services and have access to

competing and compli.entary video services.

While some parties will more broadly object and claim that the

co_ission should not intrude into the cable industry's operations,

co_ission action is entirely appropriate. As the Media Access

21 Rate Regulation, MM Docket No. 92-266, Report and Order at
170 (May 3, 1993) ("Section 623(b) (3) •••directs the Co.-is.ion to
••tablish standards for setting••• th. rat.s for installation and
lease of equipment" inclUding "cable ho.e wiring"); ,e. also Hou••
Report No. 102-628, at 83 (June 28, 1991) (Cable equipment include,
"internal wiring of private homes and for mUltiple dwelling unit.")

22 iU, Reply gf Bell Atlantic to s;pgept;, on Recgnsideratign.
In the Matter of the Cable T.leyision ConSWler Protection and
Cgmpetition Act of 1992. Cable Home Wiring, MM Docket No. 92-260,
at 3-4.

23 Rate Regulation Order at 170, 180.
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Proj.ct not.d, the cabl. industry haa ben.fitt.d "through receipt

of siqnificant ben.fits from Congr••s and local governments," auch

as ea.e.ents and rights of way not available to other

progr....rs. 24

The Co..isaion can and should act now to create fair

comp.tition for all providers and consumers of telecommunication.

services.

Conclusion

p.tition.r. urge the CORaission to initiate a proce.ding to

exam.in. the manner by which all consumers can have access to cable

home wiring for the delivery of competing and complementary

services.

Respectfully sUbmitted,

MEDIA ACCESS PROJECT

~~~
GIgI B. Sohn
Andr.w Jay Schwartzman
2000 M Stre.t, NW
Washington, D.C. 20036
202-232-4300

Comments of Media Access Project, p. 4.
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